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Human Rights Watch makes this submission to provide the Select Committee with information
and legal analysis regarding the Australian government’s fulfilment of its obligations under the
2013 Memorandum of Understanding! between Nauru and Australia, the government’s duty of
care obligations and responsibilities with respect to its regional processing center in Nauru,
and related matters. This submission focuses in particular on Australia’s obligations relating
to the protection of children under the age of 18 who are held in the Nauru detention center

and makes recommendations to the Australian government.

Human Rights Watch has reviewed but has not independently confirmed reports of conditions
and practices in the Nauru detention center. This submission draws on reports of the office of
the United Nations High Commissioner for Refugees (UNHCR),? the Australian Human Rights
Commission,3 and the independent inquiry led by former integrity commissioner Philip Moss
(the “Moss Review”).4 While this submission focuses on the detention of children, itis worth
recalling that, under international standards, the detention of any asylum seeker, whether a

child or an adult, should normally be avoided and should only be a measure of last resort.s
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Conditions for children
Australia’s regional processing center in Nauru, a detention center for asylum seekers, held

103 children at the end of March 2015.6

Under the 2013 Memorandum of Understanding, Australia and Nauru committed to “treat
Transferees with dignity and respect and in accordance with relevant human rights
standards.”” The Memorandum of Understanding also provides that “[s]pecial arrangements
will be developed and agreed to by the Participants for vulnerable cases, including

unaccompanied minors.”8

These undertakings have not been fulfilled with respect to all detained asylum seekers and

certainly not with respect to detained children.

Conditions of detention

A UNHCR monitoring visit to Nauru in October 2013 found that the “harsh and unsuitable
environment at the closed RPC [regional processing center] is inappropriate for the care and
support of child asylum-seekers.”s This conclusion was confirmed by the Australian Human
Rights Commission’s report on children in immigration detention and is supported by the
final report of the Moss Review. These authorities identified the following serious

shortcomings, among others, at Australia’s Nauru detention centerin 2014:

e Families were (and presumably still are) held in an area known as RPC3, in vinyl tents
measuring 10 meters by 12 meters. These tents hold up to 22 people each in close
quarters that afford little privacy.»

e The heatin the detention centeris routinely described as overwhelming. Nauru has an
average daily temperature of 31 degrees Celsius and humidity between 75 and go
percent. Inside the tents, the temperature is often between 45 and 50 degrees.”

e Asevere shortage of water meant that showers were restricted to two to four minutes,
or even less time. On some days, water is not available at all. The center also ran out of

soap at times.
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e The detention center had shortages of footwear and clothing, including underwear.s

e The unhygienic, crowded conditions in the detention center led to “outbreaks of lice,
gastroenteritis, and school sores [bacterial skin infections] that are difficult to
contain,” staff reported to the Australian Human Rights Commission.¢

e The Moss Review examined disturbing reports that children and adults had been
subjected to sexual assault. The review noted that “between 8 September 2013 and 30
October 2014, there were a number of formally reported allegations of sexual and other
physical assault involving minors.”7 In addition, “five minors told the Review that
various security staff members had: offered them marijuana; offered them marijuanain
return for sexual favours; committed an assault; offered to obtain items in return for
sexual favours; and been on duty while under the influence of alcohol.”8

e Specialist health services were limited, and detainees faced barriers in access to

health care.

In addition, in May 2015, the Nauru government ordered Internet service providers to block the
Facebook website entirely, supposedly in order to protect users from child pornography and
cyber-bullying, even though Facebook has policies in place to prevent child pornography and

cyber-bullying. The Nauru government has not stated when the temporary block will end.>°

Internet blocking and filtering is a form of censorship. Such restrictions affect the ability of all
users on Nauru to seek, receive, and impart information, but are especially troubling for
detained asylum seekers who only have a few means of communicating with family and

advocates.

Consequences for children’s mental health

The detention of children has serious long-term impacts, including developmental delays,
anxiety, depression, post-traumatic stress disorder, memory loss, and other mental health
consequences. Conditions in the Nauru detention center and the mandatory, indefinite nature

of detention in the center compound these mental health consequences.
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Itis unsurprising, therefore, that children held in the Nauru detention center were “suffering

from extreme levels of physical, emotional, psychological and developmental distress.”

In particular, self-harm and thoughts of suicide were far too common: a doctor told the
Australian Human Rights Commission that “every day . . . there were teenagers and

unaccompanied children who were either on suicide or self-harm watch.”z

Between October 2013 and October 2014, according to the Moss Review, International Health
and Medical Services (IHMS), the company contracted by Australia to provide medical services
in the Nauru detention center, recorded 17 children as engaging in self-harm. “The incidents
ranged from an attempted hanging by a 16-year-old to the infliction of minor lacerations. The
youngest child recorded as having self-harmed was an 11-year-old who swallowed a metal bolt

and a rock.”2

Lack of individual assessments of children

The Convention on the Rights of the Child requires that “[i]n all actions concerning children,
whether undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of the child shall be a

primary consideration.”?

Twenty-seven unaccompanied children transferred to the Nauru detention center between
January and March 2014 purportedly received a Best Interest Assessment before their transfer.
The Australian Human Rights Commission found, however, that these “assessments”
contained “almost identical generalised statement[s] of reasons” along the following lines:
“‘Appropriate arrangements are in place in Nauru, therefore the child’s transfer was

appropriate.””>s The Australian Human Rights Commission observed:

The Best Interest Assessment form provides space for a Departmental officer to
record specific considerations about the services that a child might need in the
Regional Processing Country. In all of the Best Interest Assessment forms

reviewed by the Commission, this space was left blank. This strongly suggests a

lack of assessment of the individual needs of the child.2¢
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167, U.N. Doc. A/44/49 (1989), entered into force September 2, 1990, art. 3(1).
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Australia’s duty of care and responsibilities for rights violations at the Nauru detention
center

Australia continues to bear responsibility for safeguarding the human rights of the asylum
seekers it has transferred to Nauru. Australian authorities have been intimately involved in
every aspect of the apprehension, detention, and transfer of asylum seekers to Nauru. These
asylum seekers have been intercepted and taken into custody by Australian authorities,
usually in Australian territorial waters, and held on Australian territory for several days or more
before transfer to Nauru by aircraft. Australia bears all costs of the transfer of asylum seekers
to the detention center and of the detention center’s operation.27 In short, Australia exercises
effective control, as that term is used in international law,28 over the Nauru detention center,
and it has continuing international responsibility for asylum seekers it transfers to Nauru. Itis,
therefore, responsible for human rights violations suffered by detained asylum seekers. In
addition, Nauru is responsible on a joint basis with Australia for human rights violations that

take place in the detention center.2s

The Australian government has disputed that it exercises effective control over its offshore
detention centers.3 Its argument is without merit: evaluating the responsibility of the
Australian government in relation to the refugee processing center on Manus Island, Papua
New Guinea—which operates under a memorandum of understanding that is identical in
material respects to the 2013 Memorandum of Understanding with Nauru, and with an
equivalent degree of Australian government involvement in operations and fundings—the
Senate Legal and Constitutional Affairs References Committee observed in December 2014 that
“the degree of involvement by the Australian Government in the establishment, use, operation,

and provision of total funding for the centre clearly satisfies the test of effective control in
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ensure that the treatment of all transferred asylum-seekers is fully compatible with their respective obligations under the 1951
Convention and other applicable international instruments.” UNHCR, UNHCR Monitoring Visit to the Republic of Nauru, 7to 9
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international law, and the government's ongoing refusal to concede this point displays a

denial of Australia's international obligations.”s?

UNHCR’s monitoring reports and the findings of the Australian Human Rights Commission
document numerous specific human rights violations arising in the context of children’s
detention on Nauru. These include the failure to protect children from violence and
exploitation,3s the failure to treat detained children with humanity and respect for the inherent
dignity of the human person,34 the failure to ensure that children who are seeking refugee
status receive appropriate protection,ss and the failure to ensure the highest attainable

standard of health for children in detention.3¢

More generally, Australia’s practice of detaining migrant children has been explicitly, and
sharply, criticized by the UN Committee against Torture, the UN Committee on the Rights of the
Child, and other UN bodies. Indeed, in a sign of its isolation on this issue, Australia is perhaps
the only Organisation for Economic Cooperation and Development country to impose

mandatory, indefinite detention of children.

Mandatory and indefinite detention of children violates the principle that the detention of
children should be used only as a matter of last resort and for the shortest appropriate period

of time.3”

Moreover, the detention of children solely because of their own or their parents’ immigration
status violates the prohibition on arbitrary detention.3® The UN General Assembly has called on
states not to detain migrant children solely because they or their parents have breached
immigration laws.3® The UN Committee on the Rights of the Child, which oversees states’
compliance with the Convention on the Rights of the Child, has urged countries to

“expeditiously and completely cease the detention of children on the basis of their

32 Senate Legal and Constitutional Affairs References Committee, Incident at the Manus Island Detention Centre from 16 February
to 18 February 2014, para. 8.33.
33 Convention on the Rights of the Child, art. 19.

34 Convention on the Rights of the Child, art. 37(c). See also UNHCR Detention Guidelines, Guideline 8 (minimum conditions of
detention).

35 Convention on the Rights of the Child, art. 22.
36 Convention on the Rights of the Child, art. 24.
37 Convention on the Rights of the Child, art. 37(c).
38 Convention on the Rights of the Child, art. 37(c).

39 UN General Assembly, Third Committee, Migrant Children and Adolescents, U.N. Doc. A/C.3/69/L.52/Rev.1 (November 19, 2014),
para. 3.



immigration status.”4 And, as the UN secretary-general confirmed in 2013, “Detention of

migrant children constitutes a violation of child rights.”s

Within Europe, the Council of Europe’s Parliamentary Assembly concluded in 2011 that “no
detention of unaccompanied children on migration grounds should be allowed.”42 In the
Americas, the Inter-American Court of Human Rights has found that the detention of children
solely on the basis of their migration status exceeds the requirement of necessity, is contrary
to children’s best interests, and is therefore incompatible with regional human rights

treaties.43

Recommendations:
Human Rights Watch calls on the Australian government to:

e Immediately end mandatory detention of migrant children in both onshore and offshore
facilities and establishing true alternatives to detention. Alternatives to detention
need to go hand-in-hand with other protections;

e Ensure access to lawyers and guardians to safeguard unaccompanied children’s best
interests;

e Ensure regular contact with family members. Children should also be able to see and
interact with the outside world—including by attending local schools, and taking partin
religious services and youth groups if they wish;

e Provide unaccompanied migrant children the same opportunities as other children to
get the life skills they will need as adults, including through education and vocational

training.

40 Committee on the Rights of the Child, Report of the 2012 Day of General Discussion: The Rights of All Children in the Context of
International Migration (2012), para. 78.

41UN General Assembly, International Migration and Development: Report of the Secretary General, U.N. Doc. A/68/190 (July 25,
2014), para. 75.

42 Parliamentary Assembly, Council of Europe, “Unaccompanied Children in Europe: Issues of Arrival, Stay and Return,” Resolution
1810 (2011), para. 5.9

43 Inter-American Court of Huyan Rights, Rights and Guarantees of Children in the Context of Migration and/or in Need of
International Protection, Advisory Opinion OC-21/14 of August 19, 2014 (Inter-Am. Ct. H.R.), paras. 154-60.



